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DOL Fiduciary Rule – The Basics
• Under the new rule, a person will be treated as an ERISA fiduciary if the
person recommends investments or provides certain other investment
advice for a fee (direct or indirect) to a plan, plan fiduciary, participant, or
beneficiary, or to an individual retirement account (IRA) or IRA owner
• A “recommendation,” for purposes of the Fiduciary Rule, is defined as “a
communication that, based on its content, context, and presentation, would
reasonably be viewed as a suggestion that the advice recipient engage in or
refrain from taking a particular course of action.”
• The determination of whether a “recommendation” has been made is
objective rather than subjective. The more individually tailored the
communication is to a specific advice recipient or recipients about, for
example, a security, investment property, or investment strategy, the more
likely the communication will be viewed as a recommendation.
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DOL Fiduciary Rule – Prohibitions
• Those treated as fiduciaries under the Fiduciary Rule are subject to the
prohibited transaction restrictions of ERISA and the Internal Revenue Code,
which generally prohibit fiduciaries from receiving compensation that varies
based on their investment advice.
• Similarly, fiduciaries may not receive compensation from third parties in
connection with their investment advice where such compensation could
present a conflict of interest.
• Arrangements that may violate the prohibited transaction provisions include
commissions paid by the plan, participant, beneficiary, or IRA, or
commissions, sales loads, 12b-1 fees, revenue sharing, and other payments
from third parties that provide investment products.

Page 4

DOL Fiduciary Rule – Best Interest Contract
Exemption
•

Issued in association with the Fiduciary Rule, allows advisors to receive compensation
with respect to retail retirement investors under circumstances where the advice
rendered may impact their fees, provided they give advice that is in their customers’
best interest and certain basic protections are implemented regarding conflicts of
interest.

•

To rely on the BIC exemption, advisors (or their employees, contractors, agents,
representatives, affiliated entities, etc.) generally must:
–
–

Acknowledge fiduciary status with respect to investment advice to certain retirement investors;
Adhere to “Impartial Conduct Standards” requiring them to:
•
Provide advice that is in the retirement investor’s best interest (i.e., prudent advice based on the investment
objectives, risk tolerance, financial circumstances, and needs of the retirement investor, without regard to
financial or other interests of the advisor, financial institution, or their affiliates, related entities, or other
parties);
•
Charge no more than reasonable compensation; and
•
Make no misleading statements about investment transactions, compensation, and conflicts of interest;

–

Implement policies and procedures reasonably and prudently designed to prevent violations of the Impartial
Conduct Standards;
Notify the DOL of reliance on the BICexemption;
Refrain from giving or using incentives for advisors to act contrary to the customer’s best interest; and
Fairly disclose the fees, compensation, and material conflicts of interest associated with their recommendations.

–
–
–

•

BIC light for level fee fiduciaries
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DOL Fiduciary Rule – Class Exemption for
Principal Transactions
•

In connection with the Fiduciary Rule, the DOL also issued a class
exemption that permits a fiduciary to engage in certain transactions with a
retirement investor from its own account (principal transactions) subject to
certain basic protections.

•

To rely on the exemption, financial institutions must:
–
–
–
–
–
–
–

Acknowledge fiduciary status with respect to any investment advice regarding principal
transactions or riskless principal transactions;
Adhere to Impartial Conduct Standards
Seek to obtain the best execution reasonably available under the circumstances with
respect to the transaction;
Make no misleading statements about investment transactions, compensation, and
conflicts of interest;
Implement policies and procedures reasonably and prudently designed to prevent
violations of the Impartial Conduct Standards;
Refrain from giving or using incentives for advisors to act contrary to the retirement
investor’s best interest;
Make certain additional disclosures.
Page 6

DOL Fiduciary Rule – Impact of the Fiduciary
Rule
•

Investment Advisors
–

•

Brokers
–

•

While investment advisors to ERISA plans were already considered fiduciaries to their client plans, they
will need to consider the impact of the Fiduciary Rule to individual plan participants and beneficiaries, as
well as to IRA owners, and adjust their contracts and procedures accordingly. They may also need to
adjust the manner in which their fees are determined.

Many brokers will now find themselves subject to a fiduciary standard, rather than a suitability standard, in
their dealings with retirement investors. In such cases, commissions, 12b-1 payments, and other variable
compensation must comply with the fiduciary standard and will generally need to rely upon an exemption
such as the BIC exemption. The requirements for the BIC exemption should be examined carefully and
procedures and contracts reviewed and revised to meet its requirements.

Private Equity and Hedge Funds
–

A typical investor solicitation by a private equity or hedge fund would not appear to cause the fund or its
principals to be fiduciaries under the Fiduciary Rule to investing plans or IRAs because the mere
solicitation should not be a recommendation.

–

However, private equity and hedge funds that hold “plan assets” under ERISA and accept retail retirement
investors should review their compensation practices and fund documents in light of the Fiduciary Rule
and the BIC exemption to determine whether and to what extent changes in documentation and
procedures should be made.
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DOL Fiduciary Rule – Takeaways
•

Fiduciary Rule will tag many advisors with ERISA fiduciary status.

•

Review advisory agreements, including revenue streams as well as
disclosures to and representations received from clients/investors,
compliance programs, and onboarding procedures.

•

Documentation becomes increasingly important
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Highly respected by industry peers for his depth of regulatory knowledge, Scott has counseled hundreds of investment management clients in
the implementation of compliance programs, as well as in the development of plans to ensure ongoing adherence to emerging regulatory
standards.
He possesses a thorough knowledge of the entire panoply of the overlapping securities and commodities laws, rules, and regulations affecting
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operators, and commodity trading advisors in formation and structuring, securities and commodities regulation, mergers and acquisitions, and
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Scott is also a prominent author and lecturer on corporate law, securities transactions, and investment management. His advisory roles include:
•
•
•

Adjunct Professor at Rutgers School of Law, “Hedge Funds and Investment Adviser Seminar”
Lawyers’ Advisory Committee and Conference Committee for the Managed Funds Association
IA Legal and Regulatory Subcommittee and Speaking Faculty of the National Society of Compliance Professionals

EDUCATION
•
•

Seton Hall University School of Law (J.D., 2001), magna cum laude, Notes Editor, Seton Hall Law Review
Bentley College (B.S., 1998), magna cum laude
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Building Auditability
and Proof Into Every Process

CEO – Agreement Express

Mike Gardner is the CEO of Agreement
Express, the leading customer onboarding
platform for the financial services industry.
As a 20-year veteran of the software
industry, Mike has evolved Agreement
Express into a platform trusted by top
institutions such as National Bank of
Canada, HollisWealth, M&T Bank,
Authorize.Net and many more.

Global Fiduciary Rules
2013 – U.K. – Retail Distribution Review
2013 – Australia – Future of Financial Advice
2013 – Canada – Client Relationship Model
2017 – U.S. – DOL Fiduciary Rule*
*DOL weakest of all contemporary Fiduciary Rules

A Fiduciary standard is inevitable
(with or without the DOL Rule)

89%

89% of advisors are not
prepared for the DOL
Rule.

Source: SEI Advisor Survey

Key DOL Compliance Measures
Act as a Fiduciary

Disclosures

Have to act in the best
interest of the client, and
demonstrate you’ve
done so

Ensure there is sufficient
documentation signed by the client
saying they know where to find fee
disclosures, they understand the
risks of their chosen product, etc.

Convert
Non-Compliant Accounts

Fair Pay

Converting non-compliant highcommission accounts

Must benchmark information to
measure the “reasonableness” of
advisor compensation

BIC and PT
Exemptions

Employee Training

Implementing new forms into
the workflow for Best
Interest Exemptions

Knowing what conversations to
have, which forms to give out, what
they can and can’t say, what
reasonable compensation is

Your fiduciary compliance won’t
matter if you can’t prove it

The Advisor
•
•
•

Fills out BIC exemption, client doesn’t date it
Executes trade that ultimately loses money
Enters into CRM the next day

The Auditor
•
•
•

Sees a trade that loses money
Sees information that is a day later than trade
Has to dig for evidence

Don’t give a thread to pull on

“It’s all about burden of proof. If the plaintiff’s
lawyer says, ‘Why do you think this advice was in
the best interest?’ A Broker/Dealer needs to be
able to respond by walking through the entire
process, detailing the interlocking control
mechanics that were used to determine,
demonstrate, and document best interest.”
Jeff Schwantz, Morningstar

Your Process Needs to Be
1. Easy
2. Seamless
3. Automatic

Easy

Your policy needs to
be a byproduct of
the easiest option
for the advisors

Seamless

Audit trail fidelity
can’t be
compromised,
meaning the
fewer systems to
audit the better

Automatic

The best policy is
the one your team
doesn’t need to
think about

“The best firms are going to utilize the coming of this
rule both to comply and to potentially adapt their
business to compete in what may be a much different
environment moving forward…they’re going to find a
combination of processes and technology that will
ensure that compliance doesn’t add a tremendous
amount of cost to the way they do business today.”
Tom Corra, Chief Operating Officer
Fidelity Clearing and Custody Solutions

A system will always outperform a policy

What Can You Do?
•

Implement key DOL measures: BIC Exemptions,
documentation for every situation

•

Conduct internal audit of all areas that rely on a manual
process to document compliance

•

Complement your CRM or System of Record with a client
onboarding platform that will make documentation automatic,
easy, and seamless.

